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STATEMENT OF THE CASE. 


Appellants’ counsel in their statement of the case sct 
out their own conclusions rather than the facts from which 
the conclusions are drawn. Every case cited by appellants 
so materially differs in its facts from the situation here to 
be passed upon that it is highly important that the court 
understand the essential elements of this transaction and 
the issues of law actually presented by the facts of this 
case before applying any of the cases. 
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This action was commenced by attachment by Donlan 
& Henderson as co-partners, citizens of Montana, against 
Turner, Dennis & Lowry Lumber Company, a corporation, 
a citizen of Missouri, in January, 1921, in the District Court 
of Missoula County, Montana, and was removed to the Dis- 
trict Court for the District of Montana upon petition of de- 
fendant. After removal, defendant filed an answer setting 
up a counterclaim for a balance of notes made by defendant 
and demanding an accounting on transactions involving 
lumber destroyed by fire as hereinafter described and other 
lumber which was cut after the fire occurred. It developed 
at the trial that plaintiffs, the appellants here, were seeking 
to recover from defendant, appellee here, the difference be- 
tween what appellee had advanced on the lumber destroyed 
by fire and what appellants alleged to be the reasonable 
market value of it at the time of the fire, which difference 
they claimed was $60,000.00 Since appellants had pur- 
chased two million feet of the lumber about April 15, 
1920, from one Smead and insured it for $35.00 per thous- 
and feet, the amount they say they paid for it (Tr. 142), 
and the remainder of the destroyed lumber was cut between 
that date and August 3, 1920, and was insured by ap- 
pellants as it was eut for an additional $60,000.00, it is ap- 
parent that appellants are demanding that appellee pay 
them quite a substantial profit on operations covering a 
little over three months. Appellee denies all lability to 
appellants for the destroyed lumber, and, while it does not 
affect the issues presented by this appeal, denies that any 
such loss as appellants claimed either was proved or existed. 

On August 3, 1920, a little over three million feet of 
lumber which was in piles in the yard of the appellants 
at Fletcher Spur, near Pablo, Montana, awaiting dispo- 
sition under what the trial court terms ‘‘a somewhat novel 
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eontract,’’ was destroyed by fire. Appellants carried 
$130,000.00 insurance on the lumber which they say was 
intended to meet the requirements of the contract between 
the parties requiring appellants to carry insurance to the 
extent of $25.00 per thousand feet in favor of appellee 
and to cover appellants’ own loss or risk. (Tr. 141-142). 
Appellants paid appellee $60,000.00 of the first $70,000.00 
of insurance collected and promised to pay out of further 
collections of insurance the remainder of what was due from 
appellants to appellee. (Tr. 228, 231-232, 234). Never until 
they brought this suit did appellants claim to appellee that 
appellants did not owe appellee some amount of money, 
and until this suit was brought it was conceded by all 
parties that the insurance was to be applied first to dis- 
charging appellants’ obligation to appellee under the con- 
tract, and next as far as it would go, to any loss suffered 
by appellants by reason of the fire. and that the remainder 
of the loss, if any, must be borne by appellants. Up to 
the time this suit was filed the only contention made by 
appellants was that, since appellee had advanced only $20.00 
per thousand feet on the lumber destroyed, it should not 
have $25.00 per thousand feet insurance as provided in 
the contract. Donlan testified: ‘‘There was no disposi- 
tion on my part to deny and IJ never denied that the de- 
fendant in this case was entitled to that pro rata insurance, 
to cover that portion of the lumber covered by their’ bill 
Gesale.”’ (Tr. 370). 


In this suit plaintiffs, for the first time, advanced the 
theory that the transaction constituted a sale by them to de- 
fendant for resale by it and that plaintiffs should recover 
what they might have received if the lumber had not been 
burned but had been sold as contemplated by the contract. 
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The learned trial judge held that the facts of this case do not 
support the legal theory advanced by plaintiffs, rendered 
judgment in favor of defendant against plaintiffs in the sum 
of $18,084.51, and incidentally held that other lumber cut 
under the contract since August 3, 1920, the date of the fire 
above described, is the property of defendant subject to the 
contract. From this judgment plaintiffs appealed without 
giving supersedeas bond. 


In aid of the court we will describe the situation the 
parties undertook to meet, set out their agreement and briefly 
describe what they did under it. We will here confine our- 
selves to the evidence abstracted and reserve comment for 
that part of our brief devoted to argument. 

The defendant, appellee here, is in the wholesale lumber 
business. As a part of its business it acted as a sales 
agent, or sales organization, for those mills which didn’t 
have selling organizations of their own or had insufficient 
selling organizations, and acted as backers to small millers 
who hadn’t sufficient capital to finance their own opera- 
tions and who required loans or advances in order to 
take care of their operations. (Tr. 199). The plaintiffs, 
the appellants here, had a sawmill at Fletcher Spur, near 
Pablo, Montana, and made an arrangement with appellee 
to advance them money for their operations and market 
their lumber. With these purposes in view they entered into 
a writing dated April 16, 1920, the general effect of which 
is as follows: 

It was agreed that appellee should pay appellants as an 
advancement thereon $20.00 per thousand feet of lumber 
inventoried and piled in appellants’ yard and should also 
loan appellants $20,000.00 to be evidenced by appellants’ 
notes, and that appellee should also pay and advance to 
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appellants the sum of $20.00 per thousand feet on all lumber 
to be thereafter sawed by appellants under and during the 
terms of the contract. The first advancement on the lumber 
in pile at the time of the agreement was to be, and was, 
paid in cash, but the advancements of $20.00 per thousand 
feet to be made on lumber subsequently cut was to be made 
by paying $10.00 per thousand in cash and applying 
an amount equal to $10.00 per thousand feet on 
the $20,000.00 promissory notes of appellants above 
mentioned; the intention being to use half of these advance- 
ments to reduce the amount of the notes, payable by appel- 
lants on a day certain, and add it to the amount repayable 
by appellants as the lumber should be marketed as here- 
inafter described. Both the notes and the advancements 
were to bear interest at the rate of seven per cent per 
annum until paid. The interest on the advancements was to 
be computed and adjusted monthly, based upon the balance 
thereof remaining against appellants, after deducting such 
advancements from the sale of all shipments in accordance 
with the following arrangement agreed upon for marketing 
the lumber and disposing of the proceeds: The appellants 
were to deliver the lumber f. 0. b. cars at Fletcher Spur, 
either dressed or rough, as directed by appellee; the ap- 
pellee was to market and sell the lumber for the highest 
market price obtainable at the time of making a sale, deduct 
from the net proceeds a 2% trade discount, a commission 
of 15% for its services in selling and the $20.00 per thous- 
and feet theretofore advanced by it and honor appellants 
draft for the balance. In the meantime appellants were to 
insure in favor of appellee to the amount of $25.00 per 
thousand feet. 


The agreement, as it was written, is as follows (Tr. 15): 
))) : 
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EXHIBIT ‘‘A”’ 
‘“CONTRACT OF SALE 


“This agreement, made, in triplicate, this 16th day 
of April, 1920, by and between Donlan & Henderson, a 
copartnership, of Pablo, Missoula County, Montana, 
hereinafter called the vendors, and Turner, Dennis & 
Lowry Lumber Company, a corporation of Jackson 
County, Missouri, hereafter called the vendees. 


WITNESSETH, 


‘“That said vendors, for and in consideration of the 
payinents, covenants and agreements, to be made, kept 
and performed by said vendees as hereinafter contained 
and specified, do hereby agree to sell and deliver to 
the vendees, and the vendees hereby agree to buy, ‘All 
of the lumber now owned by the vendors in pile at 
their saw mill yard at Fletcher Spur, near Pablo, Flat- 
head County, Montana, and all lumber to be sawed, cut 
and manufactured by them at such Fletcher Spur saw 
mill hereafter until the lst day of January, 1921. 

‘*And it is hereby mutually agreed and understood 
by and between the parties hereto, as follows, to-wit: 

‘‘1. That upon the execution of this contract, the 
vendees shall pay to the vendors, as an advancement 
hereon, the sum of $20.00 per thousand feet on all lum- 
ber hereby sold and in pile at Fletcher Spur, in ac 
cordance with an inventory this day agreed upon; that 
the vendees shall also loan to the vendors hereon the 
sum of $20,000.00, which shall be evidenced by a 
promissory note of the vendoys, and which shall bear 
interest at the rate of seven per cent per annum from 
this date until paid as hereinafter specified; and that 
the vendees shail also pay and advance to the vendors 
the sum of $20.00 per thousand feet on all Inmber to 
be hereafter sawed. cut and manufactured by the 
vendors under and during the terms of this contract, 
which payment shall be made monthly, based upon an 
inventory of finished piles in the mill yard taken on or 
before the 10 day of each month, providing, however, 
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that $10.00 per thousand feet of such advancement shall 
be applied and credited on the $20,000.00 promissory 
note above mentioned, until the principal and interest 
thereof is fully paid. That the advancement this day 
made shall bear interest at the rate of seven per cent 
(7%) per annum from this date, and all other advance- 
ments to be made as herein specified shall also bear 
interest at the same rate from and after the date the 
same are made and until paid; and such interest shall 
be computed and adjusted monthly, on or about the 
10th day of each month, based upon the balance there- 
of remaining against the vendors, after deducting such 
advancements from the sale price on all shipments 
made, as hereinafter provided. 

‘Oo That the vendors shall manufacture and grade 
said lumber according to the Western Pine Manu- 
facturers Association grading rules and standards, and 
shall protect and hold the vendees harmless agains? 
any claim or loss which may arise under said rules or 
standard. 

‘*3. That the vendors shall deliver said lumber 
F. O. B. cars at said Fletcher Spur, either dressed or 
rough, as directed and ordered by the vendees. 

‘‘4. That the vendees shall market and sell said 
Iumber for the highest market price obtainable at the 
time of making such sale, and upon the delivery there- 
of on cars as aforesaid, the vendees shall pay therefor 
to the vendors, as the purchase price for said lumber 
under this contract, the highest market price for which 
it is sold by them, less 15%; and that when each car 
of lumber is shipped, the vendors will render to the 
vendees an invoice and the original bill of lading, and 
will draw on them for the amount of such invoice, 
less 15%, less 2% trade discount, and less $20.00 per 
thousand feet already paid and advanced on said lum- 
ber has herembefore provided, which draft the vendees 
agree to honor and pay when presented. 

“5. That upon the payment of the advance of 
$20.00 per thousand feet as hereinbefore mentioned, the 
title to and possession of said lumber shall pass to the 
vendees and become their property, subject only to the 
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balance that will be payable thereon to the vendor for 
the balance of the purchase price upon completion of 
the terms and conditions of this contract on the part of 
the vendors, and the vendors shall give a bill of sale 
to the vendees therefor and possession thereof, and said 
lumber shall be marked and designated as the property 
of the vendees, from the time it is so marked and bill 
of sale given. 

‘6. That in the event of a failure on the part of 
the vendors to carry out this contract, the right is 
hereby given to the vendees to use the planer of the 
vendors at said Fletcher Spur to dress the said lum- 
ber in order to protect themselves against loss on ac- 
count of the amounts advanced hereunder. 

‘‘7, That the vendors hereby lease to the vendees 
for and during the life of this contract the land upon 
which said lumber yard is or may be located at said 
Fletcher Spur, but the vendors may retain the right to 
occupy and use the same for the purposes of this 
contract. 

‘*8. That the vendors shall at their own expense 
during the life of this contract, keep insured against 
loss by fire, all lumber hereby sold and which shall be 
in the yard, for $25.00 per thousand feet, the loss there- 
on to be made payable to the vendees. 

‘‘9. That this contract and every provision thereof 
shall extend to and be binding upon the successors 
and assigns of the respective parties hereto. 

‘‘TIn witness whereof, the said parties have hereunto 
set their hands and seals this 16th day of April, 1920. 

Dontan & HENDERSON, 
By Ben W. HENvERsoN. 
Turner, Dennis & Lowry 
Lumper Company, 
By Tuos. 8. Dennis, 
| Secy. & Treas. 
Atle ses alee ; 
Secretary. 
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Thereupon appellee paid appellants in drafts the sum 
of $60,000.00 and appellants gave appellee their two promis- 
sory notes for $10,000.00 each, dated April 16, 1920, one due 
in three months and the other due in four months from date 
(Tr. 207-208), leaving $40,000.00 as an advancement to be 
repaid with interest at 7% from proceeds of sale after de- 
ducting appellee’s selling commission of 15% and other 
marketing expenses. 


Under date of April 16, 1920, appellants further exe- 
cuted to appellee Plaintiff’s Exhibit 1 as follows (Tr. 135): 


BILL OF SALE 


‘‘Know all men by these presents: That we, 
Donlan & Henderson a copartnership of Pablo, Montana, 
the parties of the first part, for and in consideration of 
the sum of One Dollar, lawful money of the United 
States of America, to them in hand paid by Turner, 
Dennis & Lowry Company, a corporation, of Jackson 
County, Missouri, the party of the second part, the 
receipt whereof is hereby acknowledged, do by these 
presents grant, bargain, sell and convey unto the said 
party of the second part, its successors and assigns. 

‘* All the lumber now owned by us (Donlan & Hen- 
derson) in pile at our saw mill lumber yard at Fletcher 
Spur, near Pablo, Flathead County, Montana, contain- 
ing approximately Two Million (2,000,000) board feet. 

‘‘This bill of sale is given, however, subject to our 
vendors’ lien upon all of said lumber, for balance due 
thereon from said parties of the second part to the 
parties of the first part, according to a certain contract 
of sale, entered into between said parties on this 16th 
day of April, 1920. 

‘‘To have and to hold the same, to the said parties 
of the second: part, its suecessors and assigns forever; 
subject, however of the vendors’ lien before mentioned, 
and we do for our heirs, executors and administrators, 
covenant and agree to and with the said parties of the 
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second part its successors and assigns, to warrant and 
defend the sale of the said property, goods and chattels 
hereby made, unto the said parties of the second part, 
iis successors and assigns, against all and every person 
whomsoever, lawfully claiming or to claim the same. 
‘‘In witness whereof, we have hereunto set our 
hand and seal the 16th day of April in the year of our 
Lord one thousand nine hundred and twenty. 
Dontan & HENDERSON (Seal) 
By E. Donuan (Seal) 
[E.Donuan (Seal) 
Ben W. HenpeErson (Seal) 
‘*Sigened, sealed and delivered in the presence of: 
AQ) IGhn rin a 


On June 28, 1920, appellee paid appellants $20,000.00 in 
two drafts, one for $15,000.00 and one for $5,000.00, , of 
which $8,917.76 was advanced on 891,776 feet of lumber, to 
be repaid to appellee with interest at 7% from proceeds ot 
sale after deducting appellee’s selling commission of 15% 
and other marketing expenses. The balance of $11,082.24 
was loaned to appellants with interest at 8% according to 
the supplemental agreement of June 28, 1920, set out on 
page 213 of the transcript, and appellants gave appellee a 
note for $6,082.24 due September 1 and a note for $5,000.00 
due October 1. (Tr. 212). On June 28, 1920, appellants 
also executed and delivered Plaintiff’s Exhibit 2, which 
‘conveys from Donlan & Henderson, for a consideration of 
$8,917.76, to Turner, Dennis & Lowry Lumber Company. 
891,776 feet of lumber in vard at Fletcher Spur, Flathead 
County. Montana, (lr a7), 

On August 3 appellee further advanced to appellants, 
to be repaid by them with interest at 7% in the manner 
above described $20.00 per thousand feet on 446,636 feet of 
lumber by paving appellants a draft for $4,466.36 and apply- 


il 
ing a like amount on appellants’ unpaid notes (Tr. 216). 
And on that date appellants also executed and delivered 
Plaintiffs’ Exhibit 3, which ‘‘conveys from Donlan & Hen- 


derson, for a consideration of $4,466.36, to Turner, Dennis 
& Lowry Lbr. Co. 


2A OSCR rey ce 08 Ce 2 Ata en es nee $8,932.72 
a STOIC) 7/2.) nee a eee ee oe 4,466.36 
$4,466.36 


now being in the County of Flathead, State of Montana, 
the date of the bill of sale being left blank.”’ 


So far as appears from Exhibits 2 and 3 they evidence 
an absolute sale at the prices named and fully paid and 
show on their faces that nothing more was to be paid 
by appellee to appellants for the lumber described in them, 
but Ben W. Henderson testified orally that the lumber was 
delivered and sold under the contract of April 16, 1920. 
(Tr. 1388). The total quantity described in Exhibits 1, 2 
and 3 is 3,338,412 feet, it was stenciled with appellee’s name, 
and all of it except ten cars theretofore shipped and one 
ear then on the track was destroyed by fire on August 3, 
#20 (Tr. 138-139, 224). 

It was understood by the parties to this suit that ap- 
pellee’s interest was to be insured for $25.00 per thousand 
feet of lumber on which advancements were made and that 
all other risk of loss was assumed by appellants. 


Thomas S. Dennis testified as follows: 


‘‘T am not certain whether the discussion for the 
insurance caine up before I went to Pablo or after my 
return, but prior to the general conference in Mr. 
Violette’s office in which the contract was drawn up I 


this 
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told the Senator we would have to be protected for our 
advancements by the insurance, and he said that was 
all right, and I said we would expect $25 a thousand 
protection, and he said, ‘What is the $25 a thousand 


for; you are only advancing $20 a thousand?’ I ex- 


plained to him that in an operation of this kind an- 
ticipating a run of several months or indefinitely, we 
could not afford to tie un the heavy proportion of our 
capital in such an operation and devote my time and 
our western representative’s time to the operation and 
put other items of expense into the handling of their 
operations before the lumber was in shipping shape and 
then have it all burn up and not have any manner 
in which we could recover the expenses we had in- 
vested.”’ (Tr. 202). 


The contract referred to is above set out and contains 


elause: 


‘*8. That the vendors shall at their own expense 
during the life of this contract, keep insured against 
loss by fire, all lumber hereby sold and which shall be 
in the yard, for $25.00 per thousand feet, the loss there- 
on to be made payable to the vendees.’’ 


Ben W. Henderson testified: 


‘‘This lumber was insured under our eontract. We 
had $70,000 insurance which we placed with the old 
line companies the time we purchased the lumber; and 
we had the $6,000 placed with the Inter-Insuranee Ex- 
change, of Seattle, Washington; that we placed later and 
put it on as our yard filled up. In the first place we 
bought 2,000,000 feet of lumber from W. H. Smead, 
and when we made the purchase we insured it for 
$70,000, the price we paid for the lumber. That was 
on the 15th day of April, 1920. That insurance policy 
is in the bank; I surrendered it when I made our 
proof of loss. There was $20 per thousand feet made 
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payable to Turner, Dennis and Lowry, as their interest 
might appear, and as our interest might appear. The 
rest was made payable to us as our interest might ap- 
pear. ‘This second policy for $60,000 was taken out at 
intervals as the lumber increased in the yard when it 
was sawed. Our bookkeeper always ordered this insur- 
ance by telephone. The order was given to Mr. De 
Veuve, at Seattle, Washington, telephoned or wired by 
our bookkeeper. There was no provision made in that 
policy as to payment of insurance; it was payable to 
Donlan and Henderson. That was absolutely uninten- 
tionally inserted in there; it never occurred to me that 
they were not named in it until we went to make the 
peooi; that was an oversight.’”? (Tr. 141-142). 


Ed Donlan testified as follows: 


‘*When I talked with Mr. Dennis about what our 
agreement was to be, I didn’t object to this $25 a 
thousand insurance. [ knew Mr. Violette had put that 
in the contract. I first objected to that when they 
caine in and demanded $5 a thousand profit after we 
losing the lumber, after sustaining our loss, they de- 
manding their profit before we were getting anything. 
It would be all right if they paid us for the lumber in 
the first place and then took their profit; I wouldn’t 
have objected to it. I understood every part of that 
eontract fully.”’ (Tr. 376). 


In other parts of the testimony Donlan and Henderson 
speak of the $5.00 difference between the $25.00 a thousand 
mentioned in clause 8 of the contract and the $20.00 a 
thousand advanced by appellee on the lumber destroyed as a 
profit or bonus, and they objected to it for the reason that 


appellee had only an interest of $20.00 per thousand in the 
lumber. 
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Henderson admits that he collected $70,000.00 of insur- 
ance on September 29 and $60,000.00 more in October, that 
thev made proofs of loss and signed articles of subrogation. 
(Tr. 154). In a letter to appellee dated August 30 he said: 


‘“We had no insurance on logs, had $130,000 on 
lumber. Our figures show that we were $35,000 under- 
insured on lumber. The adjusters nade no protests. 
We have filed our proofs of loss and should be getting 
some money soon.’’ (Tr. 156). 


Upon being questioned he said that when he said, ‘‘we 
were underinsured’’ he referred to Donlan and Henderson. 
(Ur 157) On page 302 he said further: 


‘*As to the reason why I was $35,000 underinsured, 
I reeall that Mr. Daly, the representative of the Inter- 
Insurance Exchange, was there, a few days, I think, 
before the fire—not over a week before; he came around 
regularly to inspect the yard, and he asked me to take 
out more msurance at that time, and told me I was 
underinsured, and I told him that I didn’t think I 
would at that time, that we expected to take a little 
chance along with the rest of them, and couldn’t give it 
all to them fellows, or something to that effect. I in- 
tended to take ont some, but I was a little too late; I 
intended to take out more.’’ (Tr. 362). 


The insurance coming to appellee at $25.00 per thousand 
feet of the lumber destroyed amounted to a little over 
$75,000.00. Donlan received $10.000.00 from the Inter-Insur- 
anee Exchange and later when Dennis was in Missoula he 
received $70,000.00 of insurance from the old line companies 
and paid Dennis $60,000.00 of this and promised to pay the 
balanee when the rest of the money should come (Tr. 228). 
Dennis testified: 


‘‘When I was in Missonla Senator Donlan told me 
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the balance would be paid with the remaining insurance 
money as soon as it was received, and Mr. Henderson 
made the same statement when I was at Pablo. I know 
only in a general way when these subsequent insurance 
monies were received by them.’’ (Tr. 231-232). 


Under date of October 28, 1920, appellee sent Donlan & 
Henderson the following telegram: 


‘‘Inter-Imsuranece Exchange advise forwarded you 
twenty thousand Tuesday our financial requirements 
are very urgent and pressing and we trust you will 
forward this amouunt to us quickly will greatly ap- 
preciate your co-operation kindly wire us definite 
advice.”’? (Tr. 234). . 


In reply to which Donlan wired appellee under date of 
October 30, 1920, as follows: 


‘‘Nothing rec-d to date from Inter Insurance Ex- 
change Seattle will forward soon as get it Will advise 
rou’ (Tr. 234). 


We will now go back to the course pursued by the 
parties in marketing the lumber. Ben W. Henderson testi- 
fied: 


‘“Then we were to stencil the lumber in their name 
and to load it and ship it according to their instructions. 
When we got orders we were to plane whatever we 
got orders to plane. We were to plane it, load it on 
the car and ship it according to their orders.’’ (Tr. 
143). 


Referring to the invoices from Donlan & Henderson to 
Purner, Dennis & Lowry Lumber Company which were made 
by appellants as the various cars were shipped, Henderson 
said: 
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‘‘They were to have the 15% for selling; each one 
of them was marked ‘‘less 15% commission.’’ As a 
matter of fact, that is what Turner, Dennis & Lowry got 
out of the deal, 15% commission, whatever they would 
sell the lumber for.”’ 

‘*As to whether I knew what they would be able to 
get for this car load of lumber, the first car load of 
lumber, if I remember right, we had the price on that. 
Now, they were unable to get us very many ears, it 
seems, but after they finally began to give us orders— 
I think the first two ears of regular shipments were also 
put on that kind, and generally they would put up a 
load of orders that were transit orders, that were not 
desirable, but we loaded first on transit orders, which 
were handled in this way: They would telegraph us to 
ship a ear load to Alliance, Nebraska; we would ship it; 
then they would divert it to a customer they found | 
while the car load was en route, collect the amount, re- | 
tain the $20 per thousand they had advanced us, retain | 
their 15% commission, and we would get the balance. | 
They were all handled the same way. All the lumber 
that was shipped by us, they were supposed to find the 
purchaser, take out the $20 a thousand and the 15%, 
and deliver to us the balance, less the freight.”? (Tr. | 
143-144). 


Under date of May 17, 1920, the appellee wrote Donlan 
& Henderson as follows: 


‘“We have your favor of May 8th, enclosing the | 
memorandum of stock on hand in the shed and planing 
mill. We are glad to have this, and will make up orders | 
in the next few days to cover this stock, so you may 
get this out of the way. 

‘‘We have been waiting a few days before sending 
you orders for the No. 4 boards, thinking that the mar- 
ket would indicate more clearly just what could be ex 
pected in the next several weeks, but so far there is no 
disposition for conditions to settle down to a more stable | 
basis. The market is quite badly upset with quite a 
wide range of prices being quoted. | 


| 


ce 
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‘‘We will send orders to you during the next few 
days for several cars of No. 4 boards, and we believe 
it would be just as well to get some of this low grade 
stock in consumption now, rather than hold it against 
possible advances of the market which might not mate- 
malze.’ (Tr. 217-218). 


A letter from appellee to Donlan & Henderson dated 
June 9 contains the following: 


‘‘Please let us know just as soon as yon want 
orders, as we want to keep the Planing Mill fully occu- 
pied when you finally get to the place of taking on busi- 
ness. 

‘““The market is in such a deplorable condition at 
this time that we are not disposed to hasten the issue in 
any way, as we look for a stronger price situation a little 
later on than now prevails, but of course when you get 
ready to start shipping, you want to continue operating, 
and we want to be sure that you have orders on hand 
to take care of your full running time.’’ (Tr. 218-219). 


The followmeg letter by appellee under date of June 17 
accompanied the first order: 


‘‘We are enclosing our order 616-D ear of No. 4 
Western White Pine S28 at $51.00 Elwood City, Pa. 
This is sold at a good high price. It isn’t very often 
that we can get an order at such a high price as this 
but we are giving you full benefit as per our agreement 
on the sale of this stock. What we want now, is a 
large car and prompt shipment, therefore please get 
this order out at once and oblige.’’ (Tr. 220). 


The invoice for this order is abstracted on pages 144 
and 145 of the transcript as follows: 


‘‘Also an invoice from Donlan and Henderson to 
Turner, Dennis & Lowry Lbr. Co. dated July 1, 1920, 
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for 28,884 feet, $1471.04, less 15% commission $220.65, 
net $1250.39. marked Sold to Monongahela Lbr. Co., El- 
wood City, Pa.’ ”’ 


Under date of June 16 appellants wrote appellee a letter 
containing the following: 


‘*T am in reciept of your letter of the 9th inst. * * * 
You, no doubt before now have received our request for 
orders, on receipt of which we will start the planer 
immediately. We have lost no time sawing.”’ (Tr. 
Dane 


Under date of June 18 appellants wrote appellee as fol- 
lows: 


‘*We are in receipt of yours of the 14th inst., and 
note what you say of the present market condition, and 
of a likely improvement within the next thirty days. 

‘‘There is nothing that we particularly desire to 
move at this time, and in the matter of orders; we are 
leaving that entirely in your hands. While we are anx- 
ious to get things moving towards steady shipments, we 
do not eare to ship anything that would not justify us, 
and do not want to make any sacrifices Just to ship av 
this time. ; 

‘*You are in constant touch with the eastern market. 
and based on that, and if you think that there is any- 
thing particularly thal we would be justified in ship- 
ping send us tbe orders.”’ 


Under date of June 25 appellee wrote appellants as 
follows: 


‘*We have your letter of June 16th and 18th. 

‘“We are certainly glad to know you feel disposed 
to leave the matter of sales in our hands, as we assure 
you that we have your interest as much or more at heart 
than our own. We could sell some stock at present by 
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forcing the issue, but the market is almost dead; and 
practically the only stock that is being sold is an occa- 
sional order whick fits some customer’s immediate re- 
quirements. 

‘““Nhere is a little speculative buying being done, 
but only at ruinous prices, and prices which we do not 
feel disposed to meet unless under pressure. 

‘(We are quite anxious to realize on some of the 
funds which we have tied up in our various contracts, 
but we feel that we are serving our Mill connections best 
by not pushing their stock too hard on the present mar- 
fee (CU rs22). 


In a letter dated July 24 appellants referred to a pre- 
vious letter in which they had notified appellee their mill 
would shut down to install a blower and explained that they 
had been delayed in getting some blower parts and had been 
shut down longer than they had expected but that they then 
planned to start planing again in a few days (Tr. 169). 

Ten cars were shipped before the fire and one car that 
escaped the fire was shipped afterward, making a total of 
eleven cars that were shipped (Tr. 223). The invoices from 
Donlan & Henderson to Turner, Dennis & Lowry for these 
cars are abstracted on pages 144, 145 and 146 of the trans- 
cript. They all show that the lumber was sold by Turner, 
Dennis & Lowry Lumber Company for a commission of 15% 
and some of them contain the notation made by plaintiffs: 
“Sold on consignment basis less 15% commission.’’ 

We have tried by this statement to place before the 
court in convenient form those facts which we think present 
the issues to be determined in this appeal. The failure of 
the appellants to sustain by proof the grades and quantities 
of each grade of which they say the lumber destroyed by 
fire of August 3, 1920, consisted, their failure to prove by 
any evidence that the value of the lumber at_ that 
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time destroyed exceeded the insurance carried by them, 
the accounting by which the debt from appellants to ap- 
pellee was arrived at, and the conduct of the parties under 
the contract in regard to the lumber cut after the fire, are 
matters which we will consider in another place. 

The decision of the trial court and the judgment will be 
found on pages 112 to 126, inclusive, of the transcript of 
record. The decision of the court will also be found at page 
71 of volume 275 of The Federal Reporter, where the case is 
reported. 
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BRIEF OF THE ARGUMENT. 
I. 


On page 118 of the transcript the trial court said: 


‘‘The consequences are clear. As owner of the 
lumber burned, defendant loses its investment therein 
and its prospective profits, but indemnified to the ex- 
tent of the stipulated insurance of $25.00 per M feet, 
and as owner of the lumber not burned, it is obligated 
to resell in accordance with the contract. In respect 
to neither is it entitled to recover from plaintiffs any 
of the $20.00 per M by it paid. Nor are plaintiffs en- 
titled to recover what they might have received had 
the lumber been resold before burned. They sold it to 
defendant for $20.00 per M and its promise to resell, 
whereupon if for a price in excess of the amount due 
defendant by virtue of the contract, viz., $20.00 per M 
plus 17% of the resale price, defendant would pay the 
plaintiffs the equivalent of such excess. Before resale, 
no money was due plaintiffs, no debt to them existed. 
If resale was for an excess price as aforesaid, money 
would then be due plaintiffs, a debt to them would then 
be created. The happening of resale alone would de- 
termine what, if anything, was due plaintiffs, the 
amount, and the time of payment. Defendant’s promise 
to pay was not absolute, but was conditional and plain- 
tiffs’ right to payment was not vested but was contin- 
gent. 

‘‘By reason of destruction of the lumber the con- 
dition failed, the contingency did not happen, and both 
the promise and the right expired. 

‘‘Mor im these circumstances the law is that the 
failure of the event to happen without fault of the 
promisor, prevents creation of a money debt, terminates 
the promisee’s expectancy of payment, and excuses 
failure to perform the proimise.’’ 
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This statement by the court appears to contain the sub- 
stance of all that to which appellant’s assignment of error 
and argument are directed. 

The ruling and result in this case are supported by an 
overwhelming weight of authority, even assuming, as the 
trial court assumed, that the absolute property in the 
lumber had vested in appellee and that the transaction re- 
sulted in a sale for resale and not an agency or factor’s 
arrangement by which, as appellee contended at the trial, 
the title passed to appellee as security with an interest in 
the lumber similar to the ordinary factor’s lien to secure 
advances. 

Appellants have confused this case with those in which 
the purchase price is immediately payable but is to be de- 
termined by weighing, measuring, testing, counting, inspect- 
ing, ete., and the aet which will determine the amounts im- 
mediately payable has become impossible by the perishing 
of the goods to be sold. In those cases some courts have 
held that the purchase is complete and the debt may be 
ereated although the measurement has not been performed, 
and the measurement may be estimated from the best evi- 
dence then procurable. Without exception the cases cited 
by appellants involve situations quite different from those 
here presented and are quite wide of the mark. 


Hatch v. Standard Oil Company, 100 U. S., 124, does 
not involve a question of lost or destroyed goods and merely 
presents a controversy as to whether, as against an attach- 
ing ereditor, the title to certain staves had passed to the 


purchaser. 


In Noyes v. Marlott, 156 Fed., 753, the sellers agreed 
to fell, cut, raft, drive, and deliver a certain quantity of 


= re tee 
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logs in the channel or slough of the Chena River. The 
purchaser agreed to provide in the slough departing from 
the Chena River the necessary boom for the arresting and 
detention of the logs and to remove them to the banks and 
at the time of such removal to scale them and pay for them. 
A drive of logs was put into the boom by the sellers and on 
the next day the river began to rise and the boom which 
had been provided by the buyer gave way and the logs re- 
maining in the slough were swept down the river and lost. 
This court held that the buyer must pay for the logs. The 
features which distinguished that case from this are clearly 
recited in the opinion where you said: 


‘*But everything the loggers, as sellers, had to do 
with the logs, was completed when they delivered into 
the slough. After delivery, their only interest was in 
recovering the price agreed upon when the measurement 
was ascertained by Noyes, the purchaser. 

‘A circumstance in the case to show that there was 
no condition in the sale is the fact that, after the logs 
in the first drive had been delivered into the slough, 
Noyes employed the loggers, defendants in error, to help 
him pull the logs onto the bank, and paid them daily 
wages for such service.’’ 


In Oil Company v. Van Etten, 107 U. S., 325, the seller 
agreed to deliver barrel headings to be piled on the land 
of the buyer who was to furnish a man to count them, as 
they were from time to time piled, in order to obtain an 
approximate estimate of the quantity piled, and thus to 
determine the amount of advances to the seller under his 
contract, but the inspection and final count was to be made 
by an inspector appointed by the buyer at a point to which 
the latter shipped them. The property in the headings was 
to pass to the buyer on delivery of them on his land. There 
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was a difference between the quantity shown by the two 
counts and the court held that any evidence was admissible 
which tended to show the correctness or incorrectness of 
either count. 

An examination of all of the cases cited will reveal a 
similar difference in facts and inapplicability as authority 
in this decision. 

The trial judge ably sustains his decision in this case 
and we doubt if a more clear exposition of the principles 
applicable can be found. But we desire to call your atten- 
tion to some features of the contract and to some additional 
authorities which demonstrate the correctness of his con- 
clusion. 


We will look at the obligations assumed by the parties 
under the terms of the written agreement. The appellants 
on their part were to do the followmg things: 


(1) To manufacture and grade the lumber. 


(2) To deliver the lumber F. O. B. cars at Fletcher 
Spur either dressed or rough as directed. 

(3) To ship the lumber and render an invoice and bill 
of lading with draft, and, 


(4) To insure the Iumber for the benefit of the ap- 
pellee. 


The appellee’s promises were: 


(a) To advance $20.00 per thousand feet as the lumber 
was piled, sawed and stenciled. 


(b) To market and sell the lumber for the highest 
market price obtainable and pay to appellants such market 
price, less 15%. 


—— — - 
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While we have not named all of the obligations of the 
appellants, the two obligations of the appellee above named 
are the only ones which it assumed, the first, namely, to 
advance $20.00 per thousand feet was carried out by the 
appellee. The second obligation, which the court will note 
was not to pay any money, but was to ‘‘market and sell 
said lumber’’, ete., was not performed so far as the lumber 
destroyed by fire was concerned because it became impossible 
thereafter for appellee to sell the same or any part thereof. 
The obligations of appellants above described were condi- 
tions of the contract and only the first one had been per- 
formed by the appellants. As the trial court so cleaviy 
pxpressed it (Tr. 118-119): 


‘‘Mor in these circumstances the law is that the 
failure of the event to happen without fault of the 
promisor, prevents creation of a money debt, terminates 
the promisee’s expectancy of payment, and excuses 
failure to perform the promise.’’ 


The sanie rule is stated in The Tornado, 108 U. 8., 342, 
at page 351, where the court said: 


‘*On principle, this case falls within the rule that 
where the stiplations of a contract are interdependent, 
a defendant cannot be sued for the non-performance of 
stipulations on his part which were dependent on con- 
ditions which the plaintiff has not performed. The 
ship-owner was entitled to freight only for carrying 
the cargo and delivering it at Liverpool, with the im- 
pled covenant that this particular vessel was to take it 
on board and enter on the voyage. Before that event 
occurred this vessel was substantially put out of ex- 
istence by no fault of the shipper, and he had and 
could have no benefit from the contract. He had a 
right, therefore, to treat the contract as rescinded, so 
far as any liability for freight was concerned. In 
Taylor v. Caldwell, 3 Best & Smith, 826, it is laid down 
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as a rule, that, ‘in contracts in which the performance 
depends on the continued existence of a given person 
or thing, a condition is implied, that the impossibility 
of performance arising from the perishing of the per- 
son or thing shall excuse the performance.’ The reason 
given for the rule is, that without ‘any express stipula- 
tion that the destruction of the person or thing shall 
excuse the performance,’ ‘that excuse is by law implied, 
because, from the nature of the contract, it is apparent 
that the parties contracted on the basis of the con- 
tinued existence of the particular person or chattel.’ 
The rule was there applied to excuse the owner of a 
music hall, which had been burned, from fulfilling a 
contract to let the use of it. The principle was ex- 
tended further in Appleby v. Myers, L. R. 2 C. P., 651. 
There the plaintiffs contracted to erect certain ma- 
chinery on the defendant’s premises at specific prices 
for particular portions, and to keep it in repair for 
two years, the price to be paid upon completion of the 
whole. After some portions of the work had _ been 
finished, and others were in the course of completion, 
the premises, with all the machinery and materials 
thereon, were destroyed by an accidental fire. It was 
held that both parties were excused from the further 
performance of the contract, and that the plaintiffs 
were not entitled to sue in respect of those portions of 
the work which had been completed, whether the ma- 
terials used had become the property of the defendant 
or not. See Benjamin on Sales, 3d Am. Ed., Sec. 570; 
Wells v. Calnan, 107 Mass., 514, and cases there cited. 
These principles are so well established that it is only 
necessary to refer to one ease in this court, Jones v. 
United States, 96 U. S., 24, which recognizes them, in 
which it is said:’’ Quoting. 


Appellants rest their case on the theory that the loss 
follows the title and would have the court hold that there 
are no exceptions to that rule, whereas there are many 
eases in which exceptions have been applied. The reason 
is that the law of sales is a branch of the law of contracts. 
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A contract of sale is still a contract and is governed by the 
rules of contracts. One of the essential principles of the 
law of contracts is that parties may make what bargain they 
please. This is the statement of Judge Blackburn, an author- 
ity on the law of sales. 25 Halsbury, Laws of England, 204 
note. Most of the rules of the law of sales are rules for 
ascertaining the intention of the parties. When the parties 
have made a particular bargain it must be enforced regard- 
less of what the general rule may be. That the general 
rule emphasized by appellants is always subject to excep- 
tions dependent upon the particular contract has been noted 
many times. Thus the Supreme Court, in Elgee Cotton 
Cases, 22 Wall. 180, at page 194, states the general rule 
and recognizes the exception: 

“It must be admitted that when a contract of sale 
has transmitted the property in its subject to the buyer, 
the law determines, in the absence of agreement to the 
contrary, that the risk of loss belongs to him. This is 


a consequence of his ownership, though undoubtedly the 
property may be in one and the risk in another.’”’ 


And as a contract of sale is a contract, an action for 
the price of goods is an action upon a promise. Ordinarily 
a promise to pay the price becomes absolute upon the pass- 
ing of title, but if the promise to pay is conditioned upon 
a contingency and that contingency does not happen, the 
promise to pay will not ripen into a debt. The trial court 
applied this rule to the facts of this case in the following 
language: (Tr. 120, 121) 

“It will be conceded plaintiffs’ right to any pay- 
ment and how much, depended upon resale for a price in 
excess of the amount due defendant as aforesaid, and 


it will be conceded that if values depreciated by reason 
of time, weather, borers, insects and the like, plaintiffs 
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would lose accordingly. That is, if because thereof the 
lumber resold for no more than due defendant as afore- 
said, though worth more at time of sale, plaintiffs would 
be entitled to no payment from defendant. 

And the same principle that in whole or in part 
would discharge defendant’s promise in these cirewm- 
stances of partial destruction of the lumber or of its 
value, in whole discharges it in the instant cireum- 
stances of fire and total destruction of the lumber. 
Both parties understood this and both insured. The 
2000 M feet first sold to defendant, contemporaneously 
cost plaintiffs $35.00 per M feet. They received $20.06 
per M from defendant, agreed to insure in defendant’s 
interest for $25.00 per M and did insure for $35.00 per 
M the amount they had paid for the 2000 M. Later, 
they secured $60,000.00 more insurance, aggregating on 
all (94) the lumber, $55,000.00 more than the $25.00 per 
M they agreed to carry for defendant on the lumber 
burned, and all of which they collected. That some of 
it was on lumber not sold to defendant, does not de- 
tract from the implication in respect to their under- 
standing aforesaid. 

It is urged by plaintiffs that as defendant pail 
them but $20.00 per M for the lumber burned, and 
thereon claim the stipulated insurance of $2500 per M, 
$5.00 thereof is profit which on some equitable principle 
it ought to share with plaintiffs even though secured by 
a resale of the lumber. This cannot he maintained. 
Tn any view of the parties’ respective interests in the 
burned limber, even as other eo-owners each could n- 
sure their or its mterest, without Nabilitvy to share pro- 
ceeds with the other.’’ 


Appellants do not sue for the balance of a purehase 
price agreed to be paid by appellee for the lumber which 
was destroyed by fire because there was no agreement that 
appellee should pay any purchase price. The agreement 
was that when appellee should procure purchasers for the 
Inmber appellants should deliver it, dressed if required, 
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f. 0. b. ears at Fletcher Spur, and that appellee should then 
pay to appellants the price for which it had sold the 
lumber to the customers, less 15%, less 2% trade discount, 
and less $20.00 per thousand feet already paid and ad- 
vanced on said lumber. As we understand appellants’ 
counsel they do not contend that appellants were creditors 
of appellee at the time of the fire; it was clearly the in- 
tention that such relation would not exist until the lumber 
should actually be sold by appellee to a customer. We 
understand their position to be that the title to the lumber 
had passed to appellee, that the loss follows the title and 
that by reason of the destruction appellee became liable to 
appellants by operation of law and that the destruction 
created a debt where there was none before. 

This theory is conclusively refuted by the opinion of 
the court in this case, and, while we do not concede that 
the absolute title to the lumber passed the result must be 
the same whether the title was at the time of the fire in 
appellants or appellee. 

The title may be in one and the risk of loss may be 
in another. The risk of loss may be, and was here, the 
subject of agreement. The intent must govern and it was 
not intended by the parties that appellant should pay ap- 
pellants for any lumber that should be destroyed by fire. 
Any rules that might be applied in cases where the intention 
was otherwise or where there was nothing to indicate the 
intention are not applicable to the facts of this case. 


In the Elgee Cotton Case, 22 Wallace, 180, 1]. c. 194, 
the court said: 


‘Tt must be admitted that when a contract of sale 
has transmitted the property in its subject to the buyer, 
the law determines, in the absence of agreement to the 
contrary, that the risk of loss belongs to him. This 
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is a consequence of his ownership, though undoubtedly 
the property may be in one and the risk in another.’’ 


_ We very earnestly and confidently assert that in this 
case there was an ‘‘agreement to the contrary’’ very clearly 
established by the writing, the conduct of the parties under 
it, and the construction they placed on it. Loss by fire 
was one of the things contemplated by the parties when 
they made the agreement and it was clearly their intention 
that in such event the appellee should be paid, out of in- 
surance to be paid for by appellants $25.00 per thousand 
feet to cover its loss and that appellants should either 
insure against or bear any loss which they might suffer. 
This is apparent from clause 8 of the writing, which is 
as follows: 

‘*8. That the vendors shall at their own expense 
during the life of this contract, keep insured against 
loss by fire, all lumber hereby sold and which shall be 


in the yard, for $25.00 per thousand feet, the loss there- 
on to be made payable to the vendees.”’ 


Mr. Dennis testified, that at the time of his agreement 
with Mr. Donlan he explained to him that, in addition to 
the money advanced by appellee and the interest that 
should accrue thereon, appellee would ineur expenses in 
preparing to market the lumber and that its entire loss 
should be covered by insurance paid for by the appellants 
(Tr. 202). The sum of $25.00 per thousand feet was 
fixed as a liquidation of appellees loss and it was clearly 
intended that all other loss should be borne by appellants 
The conduct of the parties from the beginning to the end of 
their relations forces this understanding as an irresistibie 
conclusion. Mr. Henderson testified that before the fire ar 
insurance agent suggested that they take more imsurancé 
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and that he, Henderson, replied that they would rather 
take some chance of loss than to pay all of their money 
for insurance premiums. (Tr. 362) The entire conver- 
sation as related by Mr. Henderson clearly showed that he 
then understood that in event of fire the loss above the 
advancements made by appellee would fall] upon the ap- 
pellants. In a letter from one of the appellants to ap- 
pellee after the fire they said ‘“‘we were underinsured.”? 
(Tr. 156) When asked by his counsel whom he meant 
by we, he replied Donlan and Henderson. (‘Ty. 157) Mr. 
Donlan testified that he asserted to Mr. Dennis or Mr. 
Lowry, or to both of them, that he would never pay to 
defendant out of the imsurance more than the amounts 
advanced by appellee with interest, but that he would pay 
appellee the amount of the advancements. (T'r. 074) He 
contended that appellee’s loss was $20.00 per thousand 
feet and that appellee’s loss was all appellants were bound 
to pay. He understood then that under the agreement 
appellee’s loss was to be covered by insurance and that 
all of the remainder of the loss, if any, must be berne 
by appellants. He understood that the balance of the in- 
surance was all he would get from any source and he was 
trying to keep as much of that fund as he could find 
mouse to keep. (Tr. 228) If he had not understood that 
the risk of loss was upon appellants he could have had 
no object in claiming .$5.00 of the $25.00 per thousand 
feet he had agreed to carry for appellee; he would have 
claimed the right to take appellants’ entire loss out of the 
Msurance and pay appellee the balance. The appellanis 
actually paid the appellee $60,000.00 of the insurance and 
promised to pay what they owed appellee out of the re- 
mainder. (Tr. 228) During all the conversations and cor- 
Tespondence that followed the fire appellants never once 
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asserted that the fire loss should fall upon appellee, but, 
on the contrary, all that they did, all that they wrote and 
all that they said indicated that it was their understand- 
ing that the uninsured loss should fall upon the appellants. 
We say again that it is absolutely immaterial whether 
the title was in the appellants or in the appellee and that 
the rule of law, applied in some cases, that the loss follows 
the title, has no application here. The intention of the 
parties is manifest and the intention must govern. The 
only conclusion that ean be drawn from clause 8 of the 
writing is that appellants should bear or insure against 
all loss by fire in excess of $25.00 per thousand feet, 
but if the intention of the parties as shown by that 
clause is questioned the construction placed upon it by 
the parties will determine their intention. 


In Old Colony Trust Company v. Omaha, 230 U. S., 
100, 1. c. 118, the court said: : 


‘Generally speaking, the practical interpretation 
of a contract by the parties to it for any considerable 
period of time before it comes to be the subject of con- 
troversy 1s deemed of great, if not controlling, influ- 
ence.’”’ 


In Insurance Company v. Dutcher, 95 U. 8., 269, 1. @ 
273, the court said: 


‘‘The practical interpretation of an agreement by a 
party to it is always a consideration of great weight. 
The construction of a contract is as much a part of it 
as anything else. There is no surer way to find out 
what parties meant, than to see what they have done. 
Self-interest stimulates the mind to activity, and sharp- 
ens its perspicacity. Parties in such cases often claim 
more, but rarely less, than they are entitled to. The 
probabilities are largely in the direction of the former. 
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In considering the question before us, it is difficult to 
resist the cogency of this uniform practice during the 
period mentioned, as a factor in the case.’? 


In District of Columbia v. Gallaher, 124 U. §., 505, 
I. c. 510, the court said: 


“We think that the practical construction which 
the parties put upon the terms of their own contract, 


over the literal meaning of the contract, according to 
which the defendant seeks to obtain a deduction in the 
contract price.’’ 


This understanding seems to us to quite naturally 
follow the arrangement that appellee should sel} the lumber 
and account to appellants for the proceeds after taking out 
its advancements and colmmissions and other specified ex- 
penses. The status which now exists is exactly what: the 
parties must have expected in event of fire. The legal 
effect of it is simple and the parties doubtless understood 
that as well. | 

The destruction by fire could not in itself cast an obli- 
gation on appellee to pay for the lumber and no such obliga- 
tion existed independently of the fire. The conditions upon 
which appellee should become bound to pay appellants any 
money had not arisen at the time of the fire and it was not 
contemplated by the parties that they would arise at all 
in event of destruction of the lumber. No money has be- 
Come payable from the appellee to the appellants under 
the terms of the Writing relied on. Appellee has derived 
no benefit from the destroyed lumber and no obligation to 
pay for it arises out of natural justice. Tt was not con- 
templated that appellee would pay for the lumber as a 
purchaser. Any payments by appellee to appellants were 
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to be made out of sales after deducting railroad charges, 
appellee’s advancements, appellee’s commissions and other 
specified expenses. Appellee was not in default at the time 
of the fire. 


Frank et al. v. Butte & Boulder Mining Co., 48 Mont., 


83, a decision of the supreme court of the state in which 
the transaction took place, is in point. The contract there 
under consideration contained this clause: 


‘*It is further understood and agreed that the said 
thirty thousand dollars so advanced and to be advanced 
by the said H. L. Frank, shall be repaid to the said 
H. L. Frank by the said company, out of the first earn- 
ings of its business, after deducting running expenses, 
which said earnings are to be computed and paid over 
at the monthly meetings of the board of directors of 
said company.”’ 


On pages 87 and 88, the court said: 


‘*The contention of respondents is that the contin- 
gency mentioned in the contract that repayment should 
be made out of the net earnings of the company merely 
postpones the time of payment, and that upon the com- 
pletion of a reasonable time the obligation becomes 
absolute and can be enforeed, whether there were any 
net earnings of the company or not.’’ 


After considering the cases cited in support of this 


contention, the court said: 


‘‘Appellant relies upon cases which hold that a 
contingency, such as the one above used, affects the lia- 
bility, renders the obligation conditional, and imposes 
upon the party seeking its enforcement the burden oi 
showing that the contingency has happened or the con- 
dition has been fulfilled before recovery can be had.” 
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The court then cites cases and considers the question 
and on page 90 Says: 


“The parties explicitly agreed that Mr. Frank 
Should be paid from a Special fund as rapidly as it 
should be accumulated. The meaning of the parties is 
not left in doubt. Tf it was their intention to create 
a general liability on the part of the mining company 
which would subject all of its property to seizure and 
satisfaction of Frank’s claim, why, then, should they 
say, in the portion quoted above, that Frank’s indebt- 
edness was to be paid out of the first net earnings of 
the company’s business?” 


The only material difference between that case and this 
is in our favor. There the obligation to pay in event the 
fund out of which payment was to be made should arise 
already existed, while here there could he no obligation 
upon appellee to pay appellants any money until appellee 
should sell the lumber in the market and place the cus. 
tomer’s order with appellants and appellants should dress 
the lumber, if required, and load it on the cars and a surplus 
of the selling price should then remain after deducting 
appellee’s advancements and commissions and the specified 
expenses, It is unnecessary to consider what would have 
been the effect jf appellee had breached its duty as a 
Selling agent; this action is not brought on that theory and 
the facts would not sustain it if it had been so brought. 


The decision of the trial court is in line with the wel] 
established principle of the law of sales. In 95 Halsbury, 
Laws of England, at page 189, we find the following: 

““When the contract expressly or by implication, 
provides that the price of the goods, or some part of it, 


shall be payable only if the goods arrive at their destina- 
tion, or are actually delivered to the buyer, or on similar 
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terms, the risk during the transit attaches to the seller 
to the extent of so much of the price as is so contin- 
gently payable, although the property in the goods may 
have passed to the buyer.’’ 


Calcutta & Burmah Steamship & Navigation Company 
y. De Mattos, 32 L. J. Q. B. N. S., 322, and 33 L. J. QQ Baa 
S., 214, is so simular in its facts, so well considered, and so 
ably elucidated that it should be controlling in this ease. 
The principle is there made plain that each contract must 
be interpreted according to its own terms and that the 
mere fact that the title may pass to a buyer does not itself 
fix the buyer’s lability to pay for the goods. In that case 
Blackburn, J., in the lower court, rendered the opinion 
which was finally adopted in the upper court as the basis 
for decision in the whole matter. Tis statement of the case 
is as follows: 


‘*Leaving out those parts of the contract not rele- 
vant to the present dispute and stating the terms as they 
were finally agreed to in the very words of the letters, 
the contract is thus expressed: ‘De Mattos is to sup- 
ply the company with 1,000 tons of any of the first-class 
steam coals on the Admiralty list, obtainable at the 
port of shipment, the selection of the particular de- 
scription to be at the company’s option, delivered at 
Rangoon alongside craft, steamer, floating depot or pier 
as may be directed by the company’s agent at that port, 
shipment to be before the 30th of June then sext. The 
price to be 45s. per ton of 20 ewt., delivered at Rangoon; 
payment one-half of invoice value by bill at three 
months, on handing bills of lading and policies of in- 
surance to cover the amount, or in cash under discount 
at the rate of 5£ per cent. at De Mattos’ option, and 

the balance by the company’s Rangoon agent’s drafts 
on the company in London on completion of delivery 
at Rangoon. 


Or 
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The shipment was made, the policies of insurance and 
the bill of lading were delivered to the purchaser and half 
the purchase price was paid. The ship started on its way, 
encountered stormy weather, part of the cargo was thrown 
overboard and the balance of the cargo was necessarily re- 
shipped in another vessel. On arrival at Rangoon, the 
master of the latter vessel offered the coal to the purchaser 
on payment of the freight charges on the new vessel, which 
offer was refused, and the coal was later purchased by the 
company, the original purchaser, when the master of the 
second vessel put up the coals for sale at auction. There 
were two actions stated by consent without pleadings; one 
was brought by the company, the purchaser, to recover back 
from De Mattos, the seller, the amount paid as an advance 
eaethe coal and to recover damages for non-delivery as 
agreed. The other action was brought by De Mattos against 
the company to recover the halance of the contract price of 
the coal, or in the alternative to recover the value of the 
remainder of the coal which finally reached Rangoon. 

The holding of the court was that neither party could 
recover from the other. Tn the course of numerous opinions, 
no judge held or indicated that De Mattos could recover 
from the company anything on account of the coal thrown 
overboard or the coal not delivered at Rangoon ag agreed 
in the contract. 


We believe that assuming the contract here in ques- 
tion to be a contract of sale and that the title here passed 
absolutely, and not as security only, the provisions of the 
two contracts are identical in effect. 


The SUBJECT-MATTER of the De Mattos case was: 
1,000 tons of any of the first-class steam coals on 
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the Admiralty list, obtainable at the port of shipment, 
the selection of the particular description to be at the 


company’s option. 


The subject-matter in this case was: 


All of the lumber now owned by the vendors in 
pile at their saw mill yard at Fletcher’s Spur and all 
lumber to be sawed, cut and manufactured by them at 
said Spur until the Ist day of January, 1921. 


The DELIVERY PROVISION in the De Mattos case 
was as follows: 


De Mattos is to supply delivery at Rangoon along- 
side craft, steamer. floating depot or pier as may be 
directed by the company’s agent at that port; shipment 
to be before the 30th of June then next. 


The delivery provision in this case was: 


‘*3. That the vendors shall deliver said lumber 
F. O. B. ears at said Fletcher Spur, either dressed or 
rough, as directed and ordered by the vendees.’’ 


PASSING OF TITLE. The De Mattos agreement con- 
tained this provision: 


‘*Payment one-half of invoice value by bill at three 
months, on handing bills of lading and policies of in- 
surance to cover the amount, or in cash under discount 
at the rate of 5& per cent., at De Mattos’ option.” 
Blackburn, J., held that the title passed to the com- 
pany by virtue of the delivery of the bill of lading, 
and Cockburn, C. J.. in Queens’ Bench, and Earle, C. J., 
Willes, J., Channell, J., and Williams, J., in Exchequer 
Chamber also held that the property in the coals passed 
to the company on the shipment and delivery of the 
shipping documents. 
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The provision in the contract now before the court is 
as follows: 


“5. That upon the payment of the advance of 
$20.00 per thousand feet as hereinbefore mentioned, the 
title to and possession of said lumber shall pass to the 
vendees and become their property, subject only to the 
balance that will be payable thereon to the vendor for 
the balance of the purchase price upon completion of 
the terms and conditions of this contract on the part 
of the vendors, and the vendors shall give a bill of gale 
to the vendees therefor and possession thereof, and 
said lumber shall be marked and designated as the 
property of the vendees, from the time it is so marked 
and bill of sale given. 


The PROVISION FOR PAYMENTS in the De Mattos 
case was: 


Payment one-half of invoice value by bill at three 
months, on handing bill of lading and policies of in- 
surance to cover the amount, or in cash under discount 
at the rate of 5£ per cent. at De Mattos’ option, and 
the balance by the company’s Rangoon agent’s drafts 
on the company in London on completion of delivery at 
Rangoon. 


The payment provision in this case was. 


“1. That upon the execution of this contract, the 
vendees shall pay to the vendors, as an advancement 
hereon, the sum of $20.00 per thousand feet on all 
lumber hereby sold and in pile at Fletcher STON SS ae 
and that the vendees shall also pay and advance to the 
vendors the sum of $20.00 per thousand feet on all 
lumber to be hereafter sawed. ”’ 

“4. That the vendees Shall market and sell said 
lumber for the highest market price obtainable at the 
time of making such sale, and upon the delivery there- 
of on cars ag aforesaid, the vendees shall pay therefor 
to the vendors, as the purchase price for said lumber 
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under this contract, the highest market price for which 
it is sold by them, less 15%; and that when each car 
of lumber is shipped, the vendors will render to the 
vendees an invoice and the original bill of lading, and 
will draw on them for the amount of such invoice, less 
15%, less 2% trade discount, and less $20.00 per thou- 
sand feet already paid and advanced on said lumber 
has hereinbefore provided, which draft the vendees 
agree to honor and pay when presented.” 


The INSURANCE PROVISION in the De Mattos ease 


was: 


Payment one-half of invoice value by bill * * * on 
handing bills of lading and policies of insurance to 
cover the amount. 


The provision in this case was: 


‘*8. That the vendors shall at their own expense 
during the life of this contract, keep insured against 
loss by fire, all lumber hereby sold and which shall be 
in the yard, for $25.00 per thousand feet, the loss 
thereon to be made payable to the vendees.’’ 


The most satisfactory opinion in the De Mattos case 1s 


that of Blackburn, J.,, in the lower court, which was re- 
peatedly referred to and approved by the judges in the 
upper court, and whose conclusion and decision was finally 
adopted. After stating the rule of law that various cir- 
cumstanees had been treated by the courts as sufficiently 
indicating the intention that the price will not immediately 
become payable, on pages 329 of 32 L. J. Q. B. N.S., he said: 


‘‘T think this a very accurate statement of the law: 
and I think, therefore, that in construing this contract 
the prima facie construction is that the parties in- 
tended that the property in the coals vested in the com- 
pany and the right to the price in De Mattos as soon 
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as it came to relate to specific ascertained goods; that 
is, on the handing over the documents; and the inquiry 
must be whether there is any sufficient indication in the 
contract of a contrary intention. As to one-half of the 
price, the balance, as it is called in the letters forming 
the contract, the intention that it should only be paid 
‘on completion of delivery at Rangoon’ seems to me as 
clearly declared as words could possibly declare it; and 
consequently, I think, as to that half of the price no 
right vested in De Mattos unless and until there was a 
complete delivery at Rangoon. But, consistently with 
this, there might be an intention that there should be a 
complete vesting of the property in the goods in the 
company, and a complete vesting of the right to the 
half of the price in De Mattos; so as in effect to make 
the goods be at the risk of the company, though half 
the price was at the risk of De Mattos; so that the goods 
were sold and delivered, though the payment of half 
the price was contingent on the delivery. And this, I 
think, is the true legal construction of the contract.’’ 


And on pages 328 and 329. of the same volume, after 
speaking of two common cases jn which the goods may be, 
first, at the risk of the buyer, and second, at the risk 
of the seller, he concludes: 


“But the parties may intend an intermediate state 
of things. They may intend that the vendors shall de- 
liver the goods to the carrier and that when he has done 
So he shall have fulfilled his undertaking so that he 
Shall not be liable in damages for a breach of contract 
if the goods do not reach their destination and yet they 
may intend that the whole or part of the price shall not 
be payable unless the goods do arrive. They may bar. 
gain that the property shall vest in the purchaser as 
Owner as soon as the goods are shipped, that they shall 
then be both sold and delivered and yet that the price 
(in whole or in part) shall be payable only on the con- 
tingeney of the goods arriving; just as they might, if 
they pleased, contract that the price should not be pay- 
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able unless a particular tree fall; but without any con. 
tract on the vendors’ part in the one ease to procure 
the goods to arrive, or in the other to cause the tree 
to: tally 


Just as in the De Mattos case the company was not 
liable for and did not promise to pay the balance of the 
purchase price except ‘‘orn completion of delivery at Ran- 
goon,’’ the appellee in this case was not liable for and did 
not promise to make any further payment except upon de- 
livery f. 0. b. cars at Fletcher Spur, either dressed or rough, 
as directed and ordered; indeed, still another contingency 
must have happened in this case before appellee would be 
bound to pay anything more: The lumber must have been 
shipped and sold for more than the advancement previously 
made by appellee and the expenses of marketing. This was 
a contingency that might never happen, and no debt could 
arise from appellee to appellants until it should happen. 
On page 120 of the transcript the trial court says: 


‘Tt will be conceded plaintiffs’ right to any pay- 
ment and how much, depended upon resale for a price 
in excess of the amount due defendant as aforesaid. 
and it will be conceded that if values depreciated by 
reason of time, weather, borers, insects and the like, 
plaintiffs would lose accordingly. That is, if because 
thereof the lumber resold for no more than due de- 
fendant as aforesaid, though worth more at time of 
sale, plaintiffs would be entitled to no payment from 
defendant. 

And the same principle that in whole or in part 
would discharge defendant’s promise in these cirenim: 
stances of partial destruction of the lumber or of ifs 
value, in whole discharges it im the instant cireum- 
stances of fire and total destruction of the lumber.”’ 


IT. 


On pages 9 to 14 of their brief counsel urge upon 
the court the principle that “when a person by his own 
contract unconditionally undertakes a duty, he is bound to 
perform it or take the consequences, notwithstanding any 
accident by inevitable necessity,’’ and cite cases to this 
general effect. 


When handling the sword of Impossibility counsel ap- 
pear to have forgotten that it has two edges. Turning to 
the contract in question we find that it imposes conditions 
on appellants which they had not performed. The contract 
requires that “‘the vendors shall deliver said lumber f. o. b. 
cars at said Fletcher Spur, either dressed or rough, as 
directed and ordered by the. vendees,’? This had not been 
done, and until it was done appellee was not required to 
pay appellants anything more than the $20.00 per thousand 
feet which had already been advanced. Another condition 
imposed upon appellants and which they did not perform 
was that ‘‘the vendors will render to the vendees an in- 
voice and the original bill of lading, and will draw on them 
for the amount of such invoice, legs 15%, less 2% trade 
discount, and less $20.00 per thousand feet already paid and 
advanced on said lumber.”? The obligation that would have 
been cast upon appellee if all these things had been done 
was to pay to appellants ‘‘the highest market price for 
which it is sold by them, less at Whe parties 
on both sides had Something yet to do before appellee 
could become obligated to appellants to pay them any money. 
All that is said by counsel in their brief concerning impos- 
sibility applies as well to the parties on one side as it 
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does to those on the other and leaves them in this respect 

exactly where the trial court left them. The following from 

The Tornado, 108 U. S. 342, 1. ¢. 351, is applicable to this 
situation : 

‘On principle, this case falls within the rule that 

where the stipulations of a contract are interdependent, 

a defendant cannot be sued for the non-performance of 


stipulations on his part which were dependent on condi- 
tions which the plaintiff has not performed.”’ 


Furthermore, appellants were in default in a condition 
to be by them performed, and which could have been per- 
formed by them before the fire. They did not comply in 
any particular with the insurance provisions of the contract. 
According to Henderson’s statement he insured the two mil- 
hon feet of lumber purchased from Smead for $70,000.00. 
which was the amount appellants paid for it, and made the 
sum of $20.00 per thousand feet payable to appellee as its 
interest might appear (Tr. 142). The appellee was not even 
mentioned in the policies covering the new cut. Appellants 
say this was an oversight and an inadvertence and that 
they recognized the obligation to provide the insurance and 
their hability to account for what they had received (Tr. 
142). This, however, does not help appellants in this action. 
One who fails to perform the conditions of a certain contract 
on his part and for that reason is debarred from bringing 
an action upon it, cannot save himself by saying, ‘‘My 
breach was an inadvertent one. I recognize my account- 
ability therefor and by reason of my repentence and recog- 
nition of my obligation, IT desire to recover from the de- 
fendant.’’ 


Waite v. Shoemaker, 50 Mont. 264, |. ¢. 277; 
Riddell v. Peck Williamson Co., 27 Mont. 44. 
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A debt will not arise under a contract until all of the 
conditions precedent have been fulfilled. If the contract had 
been that appellants agreed to sell and appellee agreed to 
buy certain lumber, then, of course, the title would have 
passed and the obligation to pay the purchase price would 
have arisen. But that is not the ease here. Even assuming 
the contract to be as appellants allege, appellee did not 
promise to pay anything at the time title should pass or 
because title passed, the promise is absolutely a conditional 
one and the conditions precedent have not been performed 
by appellants. They cannot recover merely because the title 
passed to the appellee, because under the facts of this case 
the passing of title and the obligation to pay for the lumber 
were not co-ineident by any means. 


Appellee performed the requirements of the contract 
as far as it could. The trial court in its decision said: 
“Throughout the contract, market conditions were unfavor.- 
able, and both parties, in hope of improvement, acquiesced 
in few resales and shipments”’ (Tr. 115-116). The evidence 
and references to the transcript quite fully set out in our 
statement will clearly show appellee’s anxiety to dispose 
of the lumber and get its money out of it as soon as practic- 
able. 

The interdependent obligations were upon the expecta- 
tion that the lumber would continue in existence until it 
Should be marketed and shipped. As we have seen, it was 
the intention that in event of fire the appellee should be 
insured to the extent of $25.00 per thousand feet and that 
appellants would insure against or stand any loss that 
might come to them by destruction of the lumber. This 
carries with it the intention that parties on both sides should 
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be relieved from performance of some of the conditions of 
the contract in event of destruction of the property. 


Dexter v. Norton, 47 N. Y., 62, 1. ¢. 64, is applicable 
here; the court there said: 


‘But there are a variety of cases where the courts 
have implied a condition in the contract itself; the 
effect of which was to relieve the party when the per- 
formance had without his fault become impossible, 
and the apparent confusion in the authorities has grown 
out of the difficulty in determining in a given case 
whether the implication of a condition should be applied 
or not, and also in some cases in placing the decision 
upon a wrong basis. The rehef afforded to the party 
in the cases referred to is not based upon exceptions to 
the general rule, but upon the construction of the con- 
tract. For instance in the case of an absolute promise 
to marry, the death of either party discharges the con- 
tract because it is inferred or presumed that the eon- 
tract was made upon the condition that both parties 


should live.’’ 
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‘In Taylor v. Caldwell, 113 FE. C. R. 824, A agreed 
with B to give him the use of a music hall on specified 
davs for the purpose of holding concerts and before 
the time arrived the building was accidentally burned: 
Held that both the parties were discharged from the 
contract. Blackburn, J., at the close of his opinion lays 
down the rule as follows: ‘The principle seems to us 
to be that in contracts in which the performance de- 
pends on the continued existence of a given person or 
thing, a condition is implied that the impossibility of 
the performance, arising from the perishing of the per- 
son or thing, shall excuse the performance’ and the 
reason given for the rule is ‘because from the nature 
of the contr act it is apparent that the parties contracted 
on the basis of the continued existence of the particular 
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person or thing.’ 
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We believe there are reasons for affirming the judg- 
ment of the court in this case which are not stated or men- 
tioned in the opinion which we believe are equally potent in 
arriving at the same result. The first ground which we will 
consider is that truly construed the contract was one of 
agency or a factor’s agreement rather than a contract of 
sale. We believe that a fair construction is that the title 
to the lumber in question did not pass, except as security 
for an indebtedness owed to and advances made by appellee. 
This, we believe, is established by the instrument itself, 
taking all of its provisions together and considering them as 
a whole, and by the other evidence offered at the trial show- 
ing that the parties intended, understood and construed the 
contract and the hills of sale as passing title to appellee as 
security only and not otherwise, 


So far as the use of the words “buy”? and sell’, 
“vendor”? and “vendee”’ are concerned, there is a great 
mass of cases holding that the use of such words does not 
determine the character of a contract, but that an instru- 
Ment is to be held to be one of sale or of agency solely by 
examining what the respective parties agree to do. Thus 
in D. M. Osborne & Company v. Joslyn, 99 N. W., 890, the 
parties called their agreement one of sale but the court held 
that the relation of principal and agent was created. The 
Same thing was true in the case of Wilcor &. Gibbs Co. v. 
Ewing, 141 U. Sen A ae tives following cases and author- 
ities attention is called to the fact that many agreements 
or instruments contain features or elements, some of which 
resemble a sale and some an agency, and in all of them it is 
Stated that the matter is not to be determined according 
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to what the parties call their arrangement, nor is the ques- 
tion to be decided merely because some term or provision 
indicative of a sale may be contained in the instrument, but 
that the instrument must be read as a whole so as to de- 
termine whether taking it by and large one sort of relation- 
ship or the other is really created. 


Lindsey Lumber Co. v. Mason, 51 S. 750 (Ala.) ; 

Halleman v. Bradley Fertilizer Co., 32 5. HK. 82 
(Ga.) ; 

Fleet v. Hortz, 66 N. E. 858 (Ill.); 

Sturm v. Boker, 150 U. S., 312; 

Heryford v. Davis, 102 U. 8., 235; (called a loan, 
held a sale); 
Hervey v. Locomotive Co., 93 U. S., 664; (called a 
‘lease; held a conditional sale or mortgage) ; 
Notes Ann. Cas. 1915 A. 601, 605; L. R. A. 1917 B. 
620°94 A. S. Ihe 2416 

Meacham on Agency, Sees. 48 and 2499; 

Meacham on Sales, See. 41; 

See also Halbert v. Kellen, 142 N. W., 962; (good 
general discussion) ; 

Watkins v. Donnell, 179 8S. W., 980 (Mo.) (Used the 
word ‘‘purchase’’ held an agency) ; 

Ransom v. Wickerstrom, 146 Pac., 1041; (gave hill 
of sale. As against third person allowed to 


prove this was in aid of agency.) 


Tn the ease of Osborne & Company v. Joslyn, 99 N. W., 
890, referred to above, the contract provided: 


‘‘The party of the first part sells and the party of 
the second part buys the Osborne Columbia Corn Har- 
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vesters listed within at price annexed, same to be paid 
with express charges or exchange.”’ 


The court said: 


“It seems to us that the only proper construction 
to be placed upon the contract, taking it by its four 
corners, is that it created the relation of principal and 
agent between plaintiffs and defendant; and though by 
its terms it purports to sell the machines to defendants, 
it should be construed in the light of the entire docu- 
ment, surroundings and the situation of the parties, and 
in harmony with the evident purpose and intent of the 
parties entering into it.’? 


In Heryford v. Davis, 102 U. S., 235, at pages 243 to 
244, one of the cases cited above, the court said: 


“What, then, is the true construction of the con- 
tract? The answer to this question is not to be found 
in any name which the parties may have given to the 
instrument, and not alone in any particular provisions 
it contains, disconnected from all others, but in the 
ruling intention of the parties, gathered from all the 
language they have used. It is the legal effect of the 
whole which is to be sought for. The form of the instru- 
ment is of little account.”? 


A good general discussion of the subject is found in 
the case of Halbert vy. Keller, 142 N. W., 962, at page 967. 
In that case the court points out that there is no universal 
test to be applied as to whether a particular instrument 
creates a sale ora consignment for a sale and that the only 
proper method to determine what relationship is created is 
to take the whole of the provisions of the contract without 
reliance upon any particular clause and without reliance 
upon the use of the words | bine For ‘sell 7? 
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Another interesting case is that of Home Bond 
Company v. McChesney, 239 U. S., 568, 60 L. Ed. 444, in 
which the agreement recited that the second party ‘‘shall 
buy from said first party all acceptable accounts tendered 
to it by said first party and pay therefor the face value 
thereof less the following discounts.’’ Here follows a table 
of discounts. ‘‘That the second party shall pay 78 per 
cent on 30 day accounts (ete.) upon delivery to and ac- 
ceptance by second party of such accounts duly assigned to 
the party of the second part; and the remainder, less dis- 
count and deductions taken by the debtor, shall be paid 
immediately after the collection of the account by the sec- 
ond party * * * The first party shall properly assign 
and deliver to said second party all accounts purchased, 
including the right of stoppage in transitu, either in the 
name of the party of the first part or in the name of the 
party of the second part (provided, however, the party of 
the second part shall not be charged with negligence in not 
making stoppage in transitu in any event unless thereunto 
requested by the party of the first part). If the merchan- 
dise named in the accounts should be refused or returned, 
for any cause, the title to such merchandise shall be and 
remain in said second party until such accounts are paid 
* * * Immediately after the purchase of every account 
hereunder, said first party shall make upon its book an 
entry showing the absolute sale of said accounts to said 


second party.’’ 


The Home Bonding Company, which is referred to as 
the second party in the agreement claimed title to those ac- 
counts in bankruptey proceedings against the first party. 
The court held that these accounts receivable were not sold 
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but were merely transferred as collateral security for loans. 
The first paragraph of the syllabus recites: 


‘* Accounts receivable were not sold but were merely 
transferred as collateral security for loans by contracts 
under which the transferee wag to make advances on ac- 
ceptable accounts purporting to be sold to it, but which 
the transferror was to and did collect, bearing all the 
expense in connection with such collection. The so- 
called purchase price, to-wit: the difference between 
the face of the accounts and the discount not being 
known until payment of the account,”’ 


Coming then to the instrument in hand, we find, we 
believe, that most of the provisions therein contained show 
that there was an arrangement which more nearly resembled 
that of principal and factor than anything else. That the 
arrangement was substantially one whereby the appellee 
agreed to market and sell the lumber for the appellants, to 
make advances to the appellants in the nature of loans and 
to receive and accept bills of lading as security only is evi- 
denced by the following provisions contained in the contract. 


1. The advancements made shall bear interest at the 
tate of seven per cent per annum. 


2. Advancements are to bear interest “until paid.’’ 


3. Such interest shall be computed and adjusted month- 
ly based upon “‘the balance thereof remaining against the 
vendors.’’? This, we think, shows beyond dispute that the 
parties regarded this as a debt from the plaintiffs to the 
defendant. If it were a payment on the purchase price, 
there certainly could not be any balance remaining against 
the plaintiffs, 


4. The defendant ‘“shall market and sell said lumber.’ 
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5. The instrument provides for a commission of fifteen 
per cent to defendant for its services. 


These are all provisions characteristic of a factor’s or 
commission merchant’s agreement. The other provisions 
of the contract touching the use of the land and the right 
to use the planer are as useful and applicable in the case of 
a factor’s agreement as in the case of a sale. The other 
provisions of the contract providing for the delivery of bills 
of sale and the transfer of title and possession might be 
indicative of a sale but they are just as useful to a factor or 
commission merchant who makes advauees on goods, and 
we believe that the whole tenor of this instrument shows 
that such was the purpose here. Clause 5 does not provide 
that absolute title shall pass, but it says title shall pass 
subject to the balance pavable to the vendor. The com- 
mission merchant or factor always receives possession of 
the goods and where advances are made provides either 
expressly or otherwise for a len for the advances and 
nothing more than this, we believe, was done in this case. 


The arrangement here was substantially the same as 
that found in Lindsey Lumber Company v. Mason, 51 So. 
750, in which the eourt said: 


‘‘From the contract it is necessarily inferable that 
the Canoe Mill Company operated a saw mill, the 
product being for sale; that this company was not 
financially full-handed nor favorably situated other- 
wise to promote the sale of the mill’s product and to 
facilitate the collection of the proceeds of the sale 
thereof. On the other hand, the Lindsey Lumber Com- 
pany was favored in these respects. In this state of 
circumstances the Lindsey Lumber Company engaged 
to furnish the Canoe Company orders ‘at current 
market prices, suitable to cut all of their (Canoe Com- 
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pany’s) logs into,’ for a stipulated period that was by 
mutual agreement extended, ‘and to arrange for such 
financial assistance as the Canoe Company may require 
from time to time to operate the mill, to make all col- 
lections for timber and lumber, to render such assist- 
ance as may be possible in getting cars to move said 
lumber,’ In consideration of these services, the 
Canoe Company contracted to pay to the Lindsey Com- 
pany $1 per thousand feet for all lumber cut and 
shipped, regardless of whether the orders were secured 
by the Lindsey Company or accepted by the Canoe 
Company without the service of the Lindsey Company. 
It was also provided that the latter class of orders 
should not be accepted so as to confliet with the filling 
of the orders of the former class. 

When read in the light of the situation of the 
parties and of what was assumed as obligations on 
their respective parts, there can be no doubting, even, 
that the purpose and manifest common intent was to 
create a relation of principal and agent, and in no 
event to constitute the Lindsey Company a vendee of 
the cut of the mill. Aside from anything else, the em- 
ployment of the word ‘‘orders,’’ as therein contexted, 
put the matter beyond all cavil. Clearly the services 
in that regard contemplated the inducing of third per- 
sons to buy the product of the Canoe Company’s mill. 
Other features, such as the stipulation for compensa- 
tion for the services to be rendered by the Lindsey Com- 
pany, obviously negative any intent whatever to sell] 
the product to the Lindsey Company. The provision 
with respect to the current market price was inserted in 
the sole interest of the Canoe Company, and its evident 
office was to protect that conlpany from orders, taken 
or received by the Lindsey Company, based on a price 
below the current market price. There igs nothing in 
the instrument to warrant an insistence that a sale of 
the cut of the mill to the Lindsey Company was at all 
contemplated. The compensation to the agent is fixed 
by the contract at the sum of $1 per thousand feet of 
the cut of the mill.’ 
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It is well settled by « large number of authorities that 
documents purporting to transfer title to property may be 
shown to have been given as security and not otherwise. 
In the ease of Cabrera v. American Colonial Bank, 214 U.S. 
204, 53 L. Ed., 974, the court said: 

_ “The face of an instrument is not always conclu- 
sive of its purpose, in equity, extrinsic evidence is ad- 
mitted to show that a conveyance absolute on its face 
was intended as security. The rule regards the cireum- 
stance of the parties and exeeutes their real intention, 
and prevents either of the parties to the instrument 
committing a fraud on the other by claiming it as an 
absolute conveyance, notwithstanding it was given and 
accepted as security. In other words, the real trans- 
action is permitted to be proved.’’ 


That case is particularly interesting because in that as 
well as in the present case, the: ordinary situation was re- 
versed. Ordinarily the person who gives a bill of sale 
afterwards attempts to prove that it was given as security. 
But the rule works both ways as shown by the case just 
cited in which the party giving the bill of sale asserted that 
it was given as an absolute conveyance and as full payment 


of the debt, whereas, the party receiving the bill of sale_ 


asserted that it was merely given and accepted as security. 


In Western Union, etc., Mortgage Company v. Valley 
Bank, 237 Fed., 45, this court states the general rule as 
follows: 

‘It has long been the settled rule that in courts 
exercising equitable jurisdiction it is admissible to 


prove by parol that instruments in writing apparently 
transferring the absolute title are in fact only given 


as security.’’ 


an 
Supporting the same principle we cite: 


Colony Co. v. Omaha, 230 U. S., 118; 

Lopliff v. Topliff, 122 U. Sy pile 

Knox v. Ninth National Bank, 147 U. S., 100; 

Chicago v. Sheldon, 9 NY ally, 50: 

Hastings v. Fithian, 71 New J ersey Law, 311, 
60 Atlantic, 350. 

Brick v. Brick, 98 U. ee ye aes) Ruling Case 
Law, 388-389 ; 

District of Columbia vy. Gallaher, 124 U. S., 505. 


In the last case, the court said: 


“When in the performance of a written contract 
both parties put a practical construction upon it which 
is at variance with its literal meaning, that construction 
will prevail over the language of the contract.’’ 


The bulk of the testimony given at the trial had to do 
with the acts which the parties did in performance of their 
contract, and an examination of that evidence discloses that 
both parties throughout the time that the contract was be. 
ing performed and until this suit was brought understood 
and interpreted the contract as we have interpreted it in 
this subdivision of our brief. We will review the evidence 
with this question in view: 


1. Appellants took out insurance on all of the new 
cut of lumber in their own names (Tr. 142, 150). This 
they now say was an inadvertence (Tr. 142, 388). The 
policies taken in the names of appellants alone were issued 
at different times, and the same inadvertence, if there was 
any, must have happened three different times. The poli- 
cles were returned to appellants a considerable time before 
the fire occurred and no change was made in them. 


06 


2. After the fire appellants made sole proofs of loss 
in their own name and claimed a sole, absolute and exclusive 
interest in the property (Tr. 316-317). It is inconceivable 
that these proofs of loss should have been. presented in 
that manner honestly if the appellants then believed that 
they had sold the lumber to the appellee or that it was ap- 
pellee’s lumber. And why did appellants sign articles of 
subrogation covering lumber which was not theirs if they 
actually believed at that time they had sold the !nmber 
to appellee? (Tr. 318, 322). 


0. Late in September, 1920, appellants collected an 
insurance draft for $70,000.00 and paid $60,000.00 thereof to 
appellee (Tr. 228, 371). This was long after the fire had 
occurred. So far as the lumber destroved by fire is con- 
cerned, the situation of the parties was just the same then 
as it is now. This fact not only shows that at that time 
Donlan & Henderson construed and interpreted the contract 
as we here interpret it, but it actually constitutes a pre- 
sumption under the law of Montana. Section 10606 of the 
Revised Code of Montana makes it a presumption that 
money paid by one to another was due to the latter. It 
cannot be questioned, we believe, that at that time, when, as 
we have stated, the sitnation with regard to the Inmber lost 
by fire was the same as it is now, appellants understood 
that they owed the appellee not only $60,000.00 but also more 
money than that. We believe that if there were no other 
evidence in the case touching the construction of the contract 
by the parties than the evidence of this $60,000.00 payment, 
it alone would be sufficicnt to determine the issues in this 
ease in favor of the appellee. Donlan & Henderson cannot 
say that at the time when they paid us $60,000.00 they 
then believed that we had purchased this Inmber and owed 
them $85,000.00 for it. 
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4. Henderson said in a letter: ‘“We were underin- 
sured,’’ and on examination said that by we he meant 
Donlan & Henderson. He says that he told an insurance 
agent who solicited him for more insurance that he ‘“expect- 
ed to take a little chance along with the rest of them, and 
couldn’t give it all to them fellows.’’ (Tr, 362). This 
shows where Henderson understood the loss would fall in 
ease of fire. 


0. Donlan & Henderson, as well as some of the wit- 
nesses for the appellee, testified repeatedly (Tr. 361, 374, 
376) that after the fire Donlan & Henderson, on each 
oecasion when the matter was discussed, said that they did 
not understand, or had not understood, that defendant was 
entitled to the extra $5.00 per thousand feet of insurance 
money. Dennis testified that Henderson said that he could 
see how Dennis might put that construction upon the con. 
tract, but that if he had understood the contract that way 
he would have taken more insurance (Tr. 230). Henderson 
did not deny this conversation. This demonstrates that at 
that time Donlan & Henderson conceded that all other sums, 
outside of the $5.00 per thousand feet, claimed by appellee, 
were due to appellee. If at that time either Donlan or 
Henderson had supposed that they had sold the lumber 
destroyed by fire to appellee, they would not have limited 
their dispute to $5.00 per thousand feet. The fact is that 
at no time prior to the commencement of thise ation was 
there any difference between the parties except this $5.00 
per thousand feet, and a few small items of interest on ad- 
vances, demurrage and freight returns. 


6. The evidenee shows without contradiction that in 
November, 1920, appellants gave appellee a statement (Gir: 
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152) showing that appellants owed appellee a sum of money. 
The statement shows that no interest is computed on the 
advancements, but it surely demonstrates that as late as 
that date Donlan & Henderson did not think or believe 
that appellee was indebted to them on aecount of the lamber 
destroyed by fire. 


7. When Donlan paid appellee $60,000.00 just before 
the first of October, he said that he was going to keep 
$10,000.00 of that for himself and that he would pay the 
balance when the later insurance returns came in (Tr. 228). 
The correspondence in evidence shows that towards the lat- 
ter part of October appellee inquired of appellants whether 
the insurance money had been received (Tr. 231). Appellee 
sent a telegram on October 28 (Tr. 234) inquirmg about a 
collection of insurance irom the Inter-Insurance Exchange; 
Donlan replied by telegraph (Tr. 234); ‘‘Nothing reed to 
date from Inter Insurance Exchange will forward as soon 


as received.’’ 


8. The evidence absolutely fails to disclose any sug- 
gestion or request on the part of the appellants that ap- 
pellee pay for the destroyed lumber. This is significant in 
many ways. It discloses most emphatically that up to the 
time of the institution of this action appellants did not con- 
sider that appellee owed them any money and also raises 
the question whether in any event any recovery can be had 
against the appellee without proof of a demand. 


All of the evidence demonstrates that the parties them- 
selves had the intention all of the time to deliver: their bills 
of sale as security only, and that that was their construction 
of the contract throughout. 
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This view of the case leads to all of the results of the 
decision of the trial court and the judgment of that court 
that the defendant is the owner of 1,615,786 feet of lumber 
manutactured by plaintiffs since August 3, 1920, and upon 
which defendant has advanced and paid $20.00 per thousand 
and for which defendant has received bills of sale, and that 
such Jumber is the property of defendant subject to the con- 
tract described in the pleadings herein, and that the defend- 
ant have and recover judgment against the plaintiffs and 
each of them for the sum of $18,221.17 (Tr. 126), should 
be affirmed. 


IV. 


The judgment of the court below must be affirmed be- 
cause there is a fatal] variance between appellants’ complaint 
and the proof. 


We believe the variance is so obvious and clear that 
citation of authorities is not required to demonstrate that 
it exists. The complaint contains five counts. The fifth 
count was abandoned at the trial and no proof was offered 
in support of it. The fourth count alleges the refusal of 
appellee to make a certain payment or advance of $13,994.44. 
and this count is consistent with the main claim of ap- 
pellants. There was no proof in support of the third count 
nor any contention made in its behalf, and the only counts 
of the complaint upon which appellants have relied are the 
first and second, which are substantially the same, the 
second being a more elaborate wording of the first. 

The first count alleges a sale and delivery of the lumber 
of the value of $149,447.29. 9 promise to pav a reasonable 
price of said lumber within a reasonable time, that a rea- 
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sonable time has elapsed and that a balance is due the ap- 
pellants, payment of which has been demanded but refused. 

The proof discloses no such sale, contract or promise. 
The evidence shows that the parties entered into a written 
agreement of a rather elaborate character in which the ap- 
pellee did not promise to pay a reasonable price for any 
lumber or to pay any price at all, but in which the appellee 
promised to do certain things and make certam sales anid 
remit the proceeds thereof, which were to be determined and 
ealeulated in a particular and rather elaborate manner, 
with commissions deducted, and the like. We respectfully 
submit that the proof of such a contract as this does not in 
any way sustain or support the allegations of the complaint. 
The court was, therefore, under obligation independently of 
any other conclusions that may have been reached to find 
that appellants could not recover on their complaint and to 
dismiss it and to render judgment for the appellee for the 
amounts which the appeilee showed were due it. 


We 


The trial court must necessarily have found against 
appellants because their proof wholly failcd to suport « 
cause of action. In order to recover upon any theory 
advanced by appellants it would be necessary for them to 
prove the value of the lumber in question. It was ad: 
mitted that approximately $130,000.00 of insurance money 
was collected by appellants and appellants conceded this 
must be largely credited to appellee. (Tr. 356). There is 
no evidence in the record to show that the lumber had any 
value over and above the amount of this credit. 

Appellants offered in evidence what they referred to 
as bills of particulars. (Tr. 174, 185, 190). One of these 
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covered 2,000,000 feet of lumber and another some 1,338,412 
feet. The 2,000,000 feet represented, or purported to repre- 
sent, lumber eut and in piles at the time the contract was 
made, while the balance of the lumber was supposed to have 
been cut after the contract was made. There is absolutely 
no evidence that any of these lists correctly or properly 
showed what lumber wag on hand. No one testified that 
they were made from a check of the lumber. There is not 
a word of testimony in the record that these bills of lumber 
represented the lumber which Donlan & Henderson owned at 
Pablo. Certain witnesses did testify as to the value of the 
items shown on these lists. But the origin of the lists 
and their correctness were never testified to by any one. 
At pages 140 and 141 of the transcript appear a question 
and answer which is absolutely the only thing in the record 
touching the value of the lumber in question. The ex- 
planation of the witness preceding the question shows that 
if Mr. Juneau ever mentioned any price of lumber it was 
done wholly without reference to any fixed or definite lum- 
ber and without reference ‘to the stock of lumber which may 
have been on hand in the yard of Donlan & Henderson. 
Furthermore, the question was objected to by appellee, and 
the objection was proper unless further evidence to lay a 
foundation should be received, and that the foundation never 
was established and accordingly the answer, even if it were 
of any value otherwise, must have been discredited by the 
court. 


The witness Juneau at page 296 tells exactly what he 
did, and all that he did in the premises was to hand Mr. 


Menderson the card of Inmber prices prevailing at that time. 
(Tr. 360). 


The result is that there is no evidence in the record 
to show that the lumber in question had any value what- 
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soever over and above the admitted credit to which ap 
pellee would be entitled. The court must therefore neces- 
sarily have been unable to find any judgment for the ap- 


pellants on any theory and would be foreed to the conclusion 
reached that the appellants’ action must be dismissed and 


the appellee have judgment upon its counterclaims. 


We respectfully submit that the appeal should be denied 
and the judgment of the trial court in favor of the appellee 
should be affirmed. 

CuHarLes H. Hatt, 
Wauter L. Pops, 
Rests TURPIN, 
Attorneys and Solicitors for De- 
fendant and Appellee. 


